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Court of Appeals of the District of Columbia 


No. 5972. 

Helen W. Harding, Appellant, 


vs. 


Max H. Aronson, Trustee in Bankruptcy, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 52293. j 

Max H. Aaronson, Trustee in Bankruptcy, of Edward M. 

Harding, Bankrupt, Plaintiff, 

vs. 

Helen W. Harding, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cdurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: i 

1 Petition . 

Filed January 6, 1931. 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52293. 

Max H. Aaronson, Trustee in Bankruptcy of hjdward M. 

Harding, Bankrupt, Plaintiff, 

vs. 

Helen W. Harding, Defendant. 

I 

Your petitioner respectfully shows unto this Honorable 
Court as follows: 

(1) That he is a citizen of the United States, a resident 
of the District of Columbia, and brings this suit gs Trustee 

1—5972a 
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in Bankruptcy of the estate of Edward M. Harding, bank¬ 
rupt, said Edward M. Harding having filed a voluntary 
petition in bankruptcy in the Supreme Court of the District 
of Columbia on the 21st day of April, 1930; that your peti¬ 
tioner was duly elected and qualified as Trustee on the 9th 
day of May, 1930, and brings this suit in such capacity. 

(2) That the defendant, Helen W. Harding, is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued in her own right. 

(3) Upon information and belief, your petitioner avers 
that during the latter part of the year 1929 and the early 
part of the year 1930, while Edward M. Harding, husband 
of the defendant, Helen W. Harding, was heavily indebted 
and/or insolvent, he, the said Edward M. Harding, pur¬ 
chased in his own name and charged to his own account 
personal property for household use of the value of ap¬ 
proximately $15,000.00, an itemized list of which is attached 

hereto and marked Exhibit “A,” and prayed to be 
2 read as part hereof; that the said Edward M. Hard¬ 
ing paid on account of the amount due for said per¬ 
sonal property the sum of approximately less than five 
thousand dollars out of his own personal funds; that no 
one else has paid anything else on account thereof, and 
the vendors of said personal property have filed their 
claims in the Bankruptcy Court for the balance due on 
said purchases. 

(4) That said goods, wares and merchandise listed in 
said Exhibit “A” are now in the possession and custody 
of the defendant, Helen W. Harding, who claims ownership 
of same bv reason of having received them from the said 

• w 

Edward M. Harding, although, as late as on to-wit the 
27th day of March, 1930, the said Edward M. Harding, 
asserted absolute ownership thereof by tendering to Roger 
O’Donnell, Esq., a member of the bar of the District of 
Columbia, a chattel deed of trust thereon, executed by 
himself only, as a result of an attachment theretofore 
levied on said property by the United States Marshal in 
the suit of Curcio Co., Inc., vs. Edward M. Harding, in 
the Supreme Court of the District of Columbia. That at 
the time of said attachment, and up to the time of the 
filing of the bankruptcy petition herein, the defendant 
herein made no claim of ownership of said personal prop¬ 
erty, the said claim being asserted for the first time at 
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the meeting of creditors of the said Edward M. Harding, 
before the Referee in Bankruptcy, and upon information 
and belief your petitioner avers that the said Edward M. 
Harding received no consideration for the transfer of said 
personal property to the said defendant, Helep W. Hard¬ 
ing, and that said transfer, if the same took place, was 
made for the purpose of hindering, delaying and defraud¬ 
ing creditors of the said Edward M. Harding,i and hence 
void. 

Wherefore, the premises considered, petitioner prays as 
follows: 

3 (1) That a writ of subpoena issue out cjf this Hon¬ 

orable Court directed to the defendant! requiring 
her to answer the exigencies of this bill of conjplaint. 

(2) That this court require the defendant t<^ make dis¬ 
covery as to what consideration, if any, was paid by her 
to said bankrupt for said transfer and delivery of said 
personal property by Edward M. Harding to licit, and when 
said transfer took place. 

(3) That a temporary restraining order be issued here¬ 
in restraining the defendant from transferring ol* disposing 
of said personal property pending the final disposition of 
this cause of action. 

(4) That if it be found that no legal consideration was 
paid by said defendant for said personal property, and/or 
if it be found that said transfer was made for the purpose 
of hindering, delaying and defrauding the creditors of the 
said Edward M. Harding, the said defendant, Helen W. 
Harding, be directed to deliver said personal property, 
enumerated in Exhibit “A” to petitioner hereirj, as Trus¬ 
tee in Bankruptcy with authority to sell the sanje and dis¬ 
tribute the proceeds thereof under the direction of the 
Bankruptcy Court in the matter of Edward M. Harding, 
Bankruptcy No. 2317. 

(5) And for such other and further relief as the nature 
of the case requires, and which to the court seems just and 
proper. 

MAX H. ARQNSON. 

SIMON HIRSH MAN, 

Attorney for Petitioner. 

i 

District of Columbia, ss : 

p . ! 

Max H. Aronson being first duly sworn according to law 
deposes and says that he has read the foregoing petition 
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bv him subscribed and is familiar with its contents and 
* 

verily believes the facts as therein set forth to be true. 

MAX H. ARONSON. 


4 Subscribed and sworn to before me this 5th day 
of Januarv, 1931. 

MAURICE M. GRUDD, 
Notary Public , D. C. [seal.] 

Plaintiff f s Exhibit A . 

******* 

14 piece dining room set, carved English. 

1 pair Italian Renaissance, Hi-back upholstered seat arm 
chairs. 

Rosewood and burrel walnut hand carved inlaid Louis 
XIV librarv table. 

1 pair Italian Renaissance Hi-back upholstered seat arm¬ 
chairs. 1 pair upholstered seat and back Italian Renais¬ 
sance arm-chairs. 1 pair Italian cane seat and back arm¬ 
chairs, Hi-back. 2 pair Italian Renaissance Upholstered 
seat and back arm-chairs. Italian Renaissance cane seat 
bench. Rosewood and burrel walnut console table. 

Hand painted French maple bedroom suite (bedstead, 
dresser, triplicate mirror, 2 five drawer chests, unfinished, 
hand-carved vanity). 

1 pair painted twin beds, dresser, chiffonier, desk, night 
table, unfinished mirror. 

1 pair carved English upholstered seat and back arm¬ 
chairs. 

Mahogany F. T. Desk. 

Upholstered Arm chair. 

Upholstered Arm chair. 

2 Upholstered seat and back chairs. 

Mahogany library table. 

Night stand. 

Mahoiranv book case. 

Librarv table. 

Red carpet. 

2 Deer hawds. 

5 Runner Oriental. 

Rug. • 

Small rug. * 
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I 

Large Chinese vase and stand. 

Small Chinese vase and stand. 

Large walnut table. I 

Hall seat inlaid. 

Pedestal. 

Rug. 

Upholstered Settee. 

Rug 8-6-10. 

2 Upholstered seat high back chair-. 

Bear rug, black. 

Bear rug, white. 

2 0. S. Arm chairs. 

1 0. S. Arm chair. 

Davenport table. 

French walnut center table. 

Table lamp and shade. ^ ^ i 

Br. lamp and shades. 

Chinese vase. j 

0. S. Arm chair. * | 

Writing desk. | 

Desk chair. 

Upholstered bench. 

S. T. Center table. 

Table lamp and shade. 

Br. Brass Candlesticks. 

Vase. 

Vase lamp. 

6 Foot stool. 

0. S. Wing chair. 

Nest of three tables. 

Up. settee. 

Large gilt frame mirror. 

o o 

Bench. 

Cabinet French. 

Hanging mirror. 

0. S. Arm chair. 

Stromberg & Carlson Radio. 

2 Bridge lamps. 

High Boy Mahogany. 

Piano stool. 

Pair Andirons. 

Pair figure candlesticks. 

Pair vases, Chinese. 

2—5972a 
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Kermashaw rug. 

Inlaid tabourette. 

Upholstered arm chair. 

Upholstered seat and back arm chair. 

Upholstered arm chair. 

French table. 

Royal Tabriez rug. 

2 small rugs. 

Pair Andirons and fender. 

Console cabinet. 

Pair candlesticks. 

Grandfather clock. 

7 Answer of Defendant , Helen W. Harding. 

% Jjjiled March 9,1931. 

# * * * • • * 

Comes now Helen W. ‘Harding, defendant herein, and 
for answer to the petition filed herein, and so much and 
such parts of the same as it is deemed necessary or material 
to make answer to, says as follows: 

1. That she is advised and believes that the plaintiff, 
Max H. Aronson, Trustee, is a citizen of the United States, 
and a resident of the District of Columbia, and was duly 
appointed Trustee in Bankruptcy of Edward M. Harding. 

2. Your respondent admits that she is a citizen of the 
United States, now resident of the State of Maryland. 

3. Answering Paragraph No. 3, of the petition, your re¬ 
spondent denies that the said Edward M. Harding pur¬ 
chased in his own name and charged to his own personal 
account the amount of household goods alleged in the peti¬ 
tion, and denies that the time of the alleged purchase of 
the same is correct. Your respondent avers however that 
the said Edward M. Harding did purchase in the early 
part of the year 1929, household furniture of the approxi¬ 
mate value of $5300, which said furniture constitutes the 
items contained on Page 1 of the itemized list marked Ex¬ 
hibit “A” filed with the petition, and made a part thereof, 
but denies that the said Edward M. Harding was insolvent 
at that time, or heavily in debt. Your respondent avers 
that the said household furnishings referred to on Page 1 
of plaintiff’s exhibit “A” were purchased in New York 


7 


i 

HELEN W. HARDING VS. MAX H. ARONSON, iTR. 

in April of 1929, with the exception of the malhogany flat 
top desk and two upholstered seat and back chairs, which 
latter pieces had been in her family for many years prior 
thereto. That the said Edward M. Harding after pur¬ 
chase of the aforementioned household furniture gave the 
same to your respondent by way of gift immediately after 
their purchase and receipt, and over f<|)ur months 

8 before the time of the filing of the petition in bank¬ 
ruptcy by the said Edward M. Harding. That with 

respect to the balance of the articles of household furni¬ 
ture described in the plaintiff’s Exhibit “A,” the descrip¬ 
tion as to most of which is so vague and incomplete as to be 
impossible of identification, your respondent avers that 
approximately all of the same belonged to and was the 
property of your respondent many months, and in some 
cases years, in advance of the time alleged in plaintiff’s 
petition, having come to her either by way of gift, or by 
devise from the estate of her father, and that with respect 
to any furniture or household goods not susceptible of de¬ 
scription or identification which is alleged to’ have been 
given to her in fraud of the rights of the creditors of the 
said Edward M. Harding, she has no knowledge, but de¬ 
mands strict proof thereof. 

4. Answering Paragraph No. 4 your respondjmt is with¬ 
out knowledge of all of the facts therein set for^h, and can 
neither admit nor deny the same, but demands Strict proof 
thereof; that she denies that no claim was ev^r made by 
her of the ownership of the said furniture an4 household 
goods prior to the meeting of the creditors ^>f the said 
Edward M. Harding before the Referee in Bankruptcy, but 
avers that that was the first time it had become necessary 
to assert her claim of ownership thereof in so far as the 
creditors of Edward M. Harding were concerned. Your 
respondent states that the allegation that no consideration 
was given for the transfer of any of the property from 
Edward M. Harding, her husband, to her, is irrelevant and 
immaterial. Further answering she denies that the same 
was made for the purpose of hindering, delaying, or de¬ 
frauding the creditors of the said Edward M. Harding, but 
were completed gifts, made in good faith, when he was 
solvent and enjoyed good credit, and over four months 
before he was adjudicated a bankrupt on April 21st, 

9 1930. 
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Wherefore having fully answered, your respondent prays 
that the petition mav be dismissed. 

HELEN W. HARDING. 

PAUL V. ROGERS, 

Attorney for Defendant. 

District of Columbia, ss : 

Helen W. Harding being first duly sworn on oath deposes 

and savs that she is the defendant named herein, that she 
•/ 

has subscribed the foregoing answer, that she has read the 
same, that the facts therein stated are true, and those set 
forth on information and belief, she believes to be true. 

! HELEN W. HARDING. 

Subscribed and sworn to before me this 7th day of March, 
A. D. 1931. 

[seal.] THERESE M. TANGORA, 

1 Notary Public, D. C. 

Findings of Fact . 

Filed December 8, 1932. 

* # * * * * * 

This cause came on to be heard at this term of court 
upon the pleadings and evidence. The court finds as fol¬ 
lows: 

1. In April, 1929, Edward M. Harding, husband of the 
defendant, Helen W. Harding, purchased from the Curcio 
Company, Inc., i of New York City, household furniture of 
the value of $5750.00 as follows: 

14 Piece dining room set, carved English. 

1 pair Italian Renaissance, Hi-back upholstered seat 
arm-chairs. 

10 Rosewood and burrd walnut hand-carved inlaid 

Louis XIV librarv table. 

* 

1 pair Italian Renaissance Hi-back upholstered seat arm¬ 
chairs. 

1 pair upholstered seat and back Italian Renaissance arm¬ 
chairs. 

1 pair Italian cane seat and back arm-chairs, Hi-back. 

2 pair Italian Renaissance Upholstered seat and back 
arm-chairs. 
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unfinished, 
desk, night 


Italian Renaissance cane seat bench. 

Rosewood and burrel walnut console table. 

Hand painted French maple bedroom suite} (bedstead, 
dresser, triplicate mirror, 2 five-drawer chestsj 
hand-carved vanity). 

1 pair painted twin beds, dresser, chiffonier,| 
table, unfinished mirror. I 

1 pair carved English upholstered seat and back arm¬ 
chairs. 

That the said Edward M. Harding paid on account 
thereof the sum of $1,000.00, and thereafter pjaid several 
sums totalling $3500.00, in cash, leaving a balance due of 
$2217.00, for which the said Edward M. Hardint made and 
executed a promissory note to the order of the paid Curcio 
Company in the sum of $2217.00. 

2. Payment of said notes not being made at maturity, the 
payee, the Curcio Company, instituted proceedings thereon 
against Edward M. Harding, in the Supreme Cpurt of the 
District of Columbia, on the 27th day of January, 1930, in 
law case No. 77630, and obtained judgment by default and 
thereupon issued execution against the goods and chattels 
of the said Edward M. Harding, found — his residence at 
1621 21st Street, N. W., in the District of Columbia, in¬ 
cluded among which were the above enumerated articles 
purchased from Curcio Company by the said fildward M. 
Harding. That at the time of the levying of }:he attach¬ 
ment, the defendant, Helen W. Harding, was prepent in the 

house and made no claim that the above enumerated 
11 articles of personal property were her property by 
virtue of a gift from her husband. 

3. That thereafter, on the 1st day of March, 1930, in an 
attempted adjustment of the attachment while the above 
enumerated articles were in the possession of the United 
States Marshal, the said Edward M. Harding ^nd his at¬ 
torney called upon the attorney representing Curcio Com¬ 
pany in Washington, D. C., and presented to him a chattel 
deed of trust on said above enumerated articles executed 
by the said Edward M. Harding, which was to bp received 
in lieu of the levy on said personal property and in con¬ 
sideration of the dismissal of said attachment. At no time 
during the negotiations with reference to the dismissal of 
the attachment and the tendering of the chattel debd of trust 
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was any claim made by the said Edward M. Harding or his 
attorney, or by the said Helen W. Harding, or by any one 
representing her that the said enumerated articles of furni¬ 
ture were the property of the said Helen W. Harding. That 
thereafter the chattel deed of trust was refused by the plain¬ 
tiff in suit Xo. 77,630, and the same was returned to the 
attorney for Edward M. Harding whereupon, on April 21st, 
1930, the said Edward M. Harding filed a voluntary peti¬ 
tion in bankruptcy in the Supreme Court of the District 
of Columbia, listing liabilities of $43,778.53, with no assets. 

4. That at the hearing of the first meeting of creditors, 
at which time plaintiff was elected trustee of said estate, 
a claim was made for the first time by the said bankrupt, 
Edward M. Harding, that the above enumerated articles 
were the property of his wife to whom he had theretofore 
given them as a gift. 

5. The defendant did not appear in person, and no evi¬ 
dence was offered on her behalf. 

6. The answer of the defendant admits that she is 
12 in possession of said articles of personal property by 
virtue of an alleged gift from the said Edward M. 
Harding, her husband. 

PEYTON GORDON, 

Justice. 

December —, 1932. 

Decree for Delivery of Certain Property. 


Filed December 8, 1932. 


Upon consideration of the petition of the plaintiff herein, 
the answer of the defendant, and the evidence adduced on 
behalf of the petitioner, and on the further fact that the 
defendant failed to appear in person and to offer any evi¬ 
dence on her behalf, and it appearing to the satisfaction of 
the court, that the hereinafter described furniture was the 
property of Edward M. Harding at the time of the filing 
of the voluntary petition in bankruptcy by Edward M. 
Harding, it is by the court this 8th day of December, 1932 
Ordered, adjudged and decreed, that the said defendant, 
Helen W. Harding, be, and she is hereby ordered and di¬ 
rected, to forthwith deliver to the plaintiff herein, Max H. 
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Aronson, as trustee in bankruptcy of Edward ISjl. Harding, 
the following personal property: 

14 Piece dining room set, carved English. 

1 pair Italian Renaissance, Hi-back upholstered seat arm¬ 
chairs. 

Rosewood and burrel walnut hand-carved inlaid Louis 
XIV library table. 

1 pair Italian Renaissance Hi-back upholstered seat arm¬ 
chairs. 

1 pair upholstered seat and back Italian Renaissance arm¬ 
chairs. 

1 pair Italian cane seat and back arm-chairs, Hi-back. 

2 pair Italian Renaissance Upholstered seaj and back 

arm-chairs. 

13 Italian Renaissance cane seat bench. 

Rosewood and burrel walnut console tail 

Hand painted French maple bedroom suite 
dresser, triplicate mirror, 2 five-drawer chests, 
hand-carved vanity). 

1 pair painted twin beds, dresser, chiffonier, desk, night 
table, unfinished mirror. 

I pair carved English upholstered seat and j back arm¬ 
chairs. 


ble. 

(bedstead, 

unfinished, 


And that the said Max H. Aronson, as truste 


e in bank¬ 


ruptcy, is hereby authorized and directed to forthwith sell 
said personal property, under the direction of the bank¬ 
ruptcy court in the matter of Edward M. Harding, Bank¬ 
rupt No. 2317. 

PEYTON GORDON, 

Justice. 

December 8th, 1932. 

Petition for Rehearing . 


Filed December 30, 1932. 


The petition of the defendant, Helen W. Harding, for a 
rehearing in the above entitled cause respectfully shows to 
the court as follows: 

1. That the above entitled cause was reached for trial 
without her knowledge on Friday, December 2, 1932, at 10 
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o’clock a. m., and that she is informed and believes and 
therefore avers that the same was continued by the assign¬ 
ment commissioner until Monday, December 5, at 10 o ’clock 
a. m., but later during the day of Friday, December 2, 1932, 
was set down for 1:30 p. m. for the purpose of taking the 
testimony of Mr. Curcio, an out of town witness; that when 
the court convened at 1:30 p. m. to take the testimony of 
Mr. Curcio, petitioner’s counsel of record advised 

14 the court that he was withdrawing from the case, but 
would stay in the case that afternoon for the purpose 

of cross-examining the single witness whose testimony was 
to be taken that afternoon; that after said witness’s testi¬ 
mony was taken the case was adjourned to Monday, Decem¬ 
ber 5, 1932, at 10 o’clock a. m.; that on Monday, Decem¬ 
ber 5, 1932, at 10 o’clock a. m. her attorney of record did 
not appear, but Arthur J. Hilland, a member of the Bar 
appeared on her behalf and advised the court that he had 
been consulted in the case and had agreed to enter his ap¬ 
pearance and represent her in the case without prepayment 
of fees, provided a short continuance of the same could be 
had; that he desired a continuance for the reasons that he 
was not familiar with the case and had not even seen the 
pleadings in the case; that a previous engagement made it 
necessary for him to go out of the city on that afternoon, 
and he expected to be absent from the city until Thursday 
or Friday of that week; that petitioner was without funds 
with which to engage counsel and was unable to appear in 
person because of her physical condition and because of the 
fact that she has five minor children to care for and she 
had no one to care for said children in her stead and no 
funds with w’hiph to procure some one to care for her said 
children in her absence; that the Assignment Commissioner 
advised that other cases on the equity calendar were ready 
for trial and could be proceeded with if the above entitled 
cause were continued; that thereupon the court denied the 
said request for a continuance and proceeded with the trial 
without her presence either in person or through counsel. 

2. That she is informed and believes and therefore avers 
that the evidence offered on behalf of the plaintiff at the 
trial of said cause was in substance as follows: 

Mr. Curcio, whose given name is unknown to peti- 

15 tioner, of the Curcio Company, Inc., of New York 
City testified, in substance, that in April, 1929, Ed- 
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ward M. Harding, husband of the petitioned, purchased 
from the Curcio Company, Inc., of New York £hty certain 
household furniture of the value of $5750.00, ful|ly described 
and itemized in the findings of fact and decree pissed herein, 
on account of which the said Edward M. Harding paid the 
sum of $1000.00 upon delivery and thereafter ibaid several 
sums totaling $3500.00 in cash, leaving a balance due of 
$2217.00, for which said Edward M. Harding made and exe¬ 
cuted a promissory note to the order of said Curcio Com¬ 
pany in the sum of $2217.00; that he did not know what the 
said Edward M. Harding did with said furniture after the 
same was delivered to him; that the said note was not paid 
at maturity and the Curcio Company, Inc., instituted pro¬ 
ceedings thereon against Edward M. Harding in the Su¬ 
preme Court of the District of Columbia on the |27th day of 
January, 1930, Law Cause No. 77,630, and obtained judg¬ 
ment therein by default, upon which execution, through his 
attorney, was subsequently issued. 

Mr. Simon Hirshman, attorney for the plaintiff, stated 
in open court that the plaintiff was unable to offer any evi¬ 
dence except as to the aforementioned furniture purchased 
from the Curcio Company, Inc., and had no Evidence to 
offer with respect to the other furniture described in Ex¬ 
hibit A appended to the bill of complaint. 

Mr. Roger O’Donnell, member of the Bar of t(he District 
of Columbia, testified that he was attorney for Cfurcio Com¬ 
pany, Inc.; that he was not present when the United States 
Marshal made the levy on the furniture on Marcji 25, 1930, 
in Law No. 77,630; that on March 27, 1930, Bdward M. 
Harding and his attorney, William J. Hughes, Jr., came to 
his (O’Donnell’s) office; that Mr. Hughes handed Mr. 

O’Donnell his letter dated March 27, 1930, and he 
16 and Mr. Harding tendered a chattel deed of trust 
from Mr. Harding and covering the furniture de¬ 
scribed and itemized in the findings of fact ^nd decree 
passed herein; that at that time nothing was said about the 
petitioner’s ownership of said furniture; that the first time 
Edward M. Harding claimed the furniture belonged to the 
petitioner was at the first meeting of his creditors in his 
bankruptcy proceeding; that no claim was made on behalf 
of Mrs. Harding; that he, Mr. O’Donnell, withdrew the 
watchman from Mr. Harding’s residence when Mr. Hard¬ 
ing vrent into bankruptcy. 
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Mr. Thomas W. O’Brien, a member of the Bar of the Dis¬ 
trict of Columbia and an associate of Roger O’Donnell, at¬ 
torney for Curcio Company, Inc., testified that he accom¬ 
panied the United States Marshal at the time he made the 
levy in Law Xo. 77,630; that he went into the house; that no 
claim was made that the furniture belonged to the petitioner, 
Mrs. Harding; that he does not know Mrs. Harding and does 
not know if she was present. 

The plaintiff, Max H. Aronson, Trustee, testified that he 
is a member of the Bar of the District of Columbia and trus¬ 
tee in bankruptcy of Edward M. Harding, Xo. 2317; that 
there were and are no assets in said bankruptcy cause to pay 
creditors; that the records show liabilities of $43,778.53 and 
no assets. 

The petition of Edward M. Harding, Bankrupt, and sched¬ 
ules of his assets and liabilities in Bankruptcy Xo. 2317, were 
offered and received in evidence; also the letter of March 27, 
1930, referred to by Mr. Roger O’Donnell. 

Simon Hirslnnan, counsel for plaintiff, stated in open 
court that the petitioner admitted in her answer that the 
goods were in her possession. Thereupon the court stated 
that a decree would be granted for the plaintiff. 

17 That she is informed and believes and therefore 
avers that the foregoing is the substance of all of the 
evidence offered on behalf of the plaintiff and the substance 
of all that transpired at the trial of this cause. 

3. The court’s attention is respectfully invited to the fact 
that the plaintiff offered no evidence that Edward M. Hard¬ 
ing was heavily indebted and/or insolvent in April, 1929, at 
which time the petitioner alleged he made a gift of the said 
furniture to her, and the only evidence offered by the plain¬ 
tiff of indebtedness or insolvencv of the said Edward M. 

%/ 

Harding were his petition and schedules of assets and liabili¬ 
ties in Bankruptcy Cause Xo. 2317, which was filed on April 
21, 1930; and to the further fact that his schedule of liabili¬ 
ties does not disclose the date upon which any of said liabili¬ 
ties was incurred, and to the further fact that no evidence 
of a transfer of said furniture from Edward M. Harding to 
petitioner was offered. 

4. The bill of complaint and petitioner's answer thereto 
are hereby referred to and prayed to be read as a part 
hereof. The court’s attention is respectfully invited to the 
absence of a positive or direct averment in the bill of com- 
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I 

plaint of a transfer of said furniture from Edyard M. Hard¬ 
ing to petitioner. 

5. On December 8, 1932, the court signed findings of fact 
and passed a decree in this cause, both of which are, by 
reference, prayed to be read as a part hereof.) The court’s 
attention is respectfully invited to its finding jn said decree 
that the furniture therein described “was the property of 
Edward M. Harding at the time of the filing of the volun¬ 
tary petition in bankruptcy by Edward M. Hjarding,” and 
to the further fact that there was no finding I by the court 

o I w 

either in its findings of fact or in its decree that Ed- 
18 ward M. Harding ever made a transfer <j>f said furni¬ 
ture or any part thereof to the petitioner either by 
way of gift or otherwise. 

6. Contrary to statement of Simon Hirshnjian, there is 

no admission in her answer to the Bill of Complaint that said 
furniture is in petitioner’s possession; that slu^ is informed 
and believes and therefore avers that said furniture is lo¬ 
cated on premises known as 1621 21st Street] Northwest, 
District of Columbia; that title to said premises is in said 
Edward M. Harding and petitioner, as joint tenants, but the 
same is and, since, to wit, December, 1930, has been occupied 
by the Venezuelan Government as its Legation and the lease 
of said government thereon will not expire ujntil, to wit, 
October, 1933. I 

7. Petitioner respectfully submits that a reheajring of said 
cause should be granted for the following reasons: 

a. The bill of complaint does not state a cause of action 
cognizable in equity, because there is no positive or direct 
averment of a fraudulent transfer from Edward M. Hard¬ 
ing to petitioner. In the absence of such a transfer plaintiff 
had a plain, adequate and complete remedy at lay. 

b. The evidence did not make out a prima faci^ case, first, 
because there was no evidence of a transfer from Edward 
M. Harding to petitioner or that Edward M. Hording was 
insolvent or heavily indebted when such transfer jtook place; 
and second, because there was no evidence that the furniture 
is in petitioner’s possession. Contrary to the statement of 
plaintiff’s counsel in open court, petitioner’s ansyer did not 
admit that she had possession of the furniture. Tl|is petition 
for a rehearing shows that she does not have possession of 
the furniture and that it is in possession of the Venezuelan 
Legation. 
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c. Equity was without jurisdiction to pass said de- 

19 cree in the absence of a finding of a transfer of said 
furniture from Edward M. Harding to the petitioner 

and that Edward M. Harding was insolvent or lieavilv in- 
debted at the time of making such transfer and made the 
same to hinder, delay and defraud his creditors. 

d. Equity was without jurisdiction to pass said decree in 
view of the court’s finding that the furniture described in 
said decree wasi the property of Edward M. Harding at the 
time of the filing of his voluntary petition in bankruptcy, 
because if said furniture was the property of said Edward 
M. Harding, and was merely in possession of petitioner 
claiming adversely, the plaintiff had a plain, adequate and 
complete remedy at law. 

e. Equity is without jurisdiction to decree delivery of 
specific chattels in view of the provisions of Title 24, Chapter 
16, of the new Code of Laws for the District of Columbia; 
old Code, Section 1549, et seq. 

f. Equity was without jurisdiction to pass said decree in 
view of the provisions of Section 23, subdivision a of the 
Bankruptcy Act. 

g. The petitioner was entitled to a continuance of said 
cause to give new counsel an opportunity to become familiar 
with and prepare her side of the cause. 

h. And for other reasons apparent of record. 

Wherefore, the premises considered, the petitioner prays: 

1. That an order be issued and served upon the plaintiff 
directing him to show cause why a rehearing of this cause 
should not be granted. 

2. That the final decree passed herein be vacated and set 
aside and a rehearing granted herein. 

3. That' the court rehear and reconsider this cause. 

20 4. And for such other and further relief as the 
nature of the cause may require and to the court may 

seem meet and proper. 

HELEN W. HARDING, 

Petitioner. 


District of Columbia, ss : 

Helen W. Harding, being first duly sworn, on oath says 
she is the defendant in the above entitled cause and the 
petitioner in the foregoing petition for a rehearing; that 
she has read the foregoing petition for a rehearing by her 
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subscribed and knows the contents thereof; that 
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the matters 


therein stated as of personal knowledge are true and those 
stated upon information and belief she believes to be true. 

HELEN W. HARDJENG, 

Petitioner . 

HUBERT G. KING, 

Attorney for Petitioner. 

Subscribed and sworn to before me this 30th day of De¬ 
cember, A. D. 1932. 

[seal.] CAROLYN G. GRQFF, 

Notary Public, D. C. 

Rule to Show Cause. 


Filed December 30, 1932. 


# 


# 


Upon consideration of the petition of the defendant, 
Helen W. Harding, for a rehearing in the above entitled 
cause, filed herein, it is, by the court, this 30th day of De¬ 
cember, 1932, 

Ordered, that the plaintiff, Max H. Aronson, Trustee, be 
and he is hereby required to show cause, if any he has, on 
or before the 5th day of January, 1933, at 10 o’clock 
21 a. m., why the prayers of said petitioner should not 
be granted, provided copies of this order and said 
petition be served upon him or his counsel of record at least 
two clear davs before the said 5th day of Januar^, 1933. 

JAMES M. PROCTOR, 

Justice. 

Service of copies of the petition for rehearing and this 
rule is hereby acknowledged, this 30th day of December, 
1932. 

SIMON HIRSHMAN, 
Attorney for Plaintiff. 

Order Denying Petition for Rehearing j 
Filed February 14, 1933. 


# 


Upon consideration of the petition of the defendant, 
Helen W. Harding, for a rehearing, filed herein, and the 
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arguments of counsel for the respective parties, it is by the 
Court, this 14th day of February, 1933, ordered that the 
said petition be and the same is hereby denied. 

PEYTON GORDON, 

Justice. 

0. K. as to form. Exception noted as to substance. 

HUBERT G. KING, 
Attorney for Defendant. 

To the foregoing order and the decree passed herein De¬ 
cember 8,1932, the defendant, by her attorney in open court, 
noted an exception and an appeal to the Court of Appeals 
for the District of Columbia from said order and decree; 
whereupon the maximum of an undertaking, to operate as a 
supersedeas, is hereby fixed in the sum of $2000, or for costs 
only in the sum of $100.00, with leave to deposit the 
22 sum of $50.00 cash with the Clerk in lieu thereof. 

PEYTON GORDON, 

Justice. 

February 14th, 1933. 


Memoranda. 

February 14, 1933.—Statement of Evidence filed. 

February 16, 1933.—$50 deposited in lieu of bond on 
appeal. 

Assignment of Errors. 

Filed March 13, 1933. 

The Court erred: 

1. In passing the decree dated December 8, 1932. 

2. In denying the defendant’s petition for a rehearing. 

3. In failing to hold that equity was without jurisdiction 
to pass said decree in the absence of a finding of a transfer 
of the furniture from Edward M. Harding to the defendant 
Helen \Y. Harcling and in the absence of a finding that Ed¬ 
ward M. Harding was insolvent or heavily indebted at the 
time of making such transfer, and in the absence of a find¬ 
ing that such transfer was made to hinder, delay, and de¬ 
fraud his creditors. 
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4. In failing to hold that equity was without jjurisdiction 
to pass said decree in view of the Court’s finding that the 
furniture described in said decree was the property of Ed¬ 
ward M. Harding at the time of the filing of his voluntary 
petition in bankruptcy. 

5. In failing to hold that equity was without juris- 
23 diction to decree delivery of specific chattels in view 
of the provisions of Title 24, Chapter 16,j of the new 
Code of Laws for the District of Columbia; ola Code, Sec¬ 
tion 1549, et seq. 

6. In failing to hold that equity was without jurisdiction 
to pass said decree in view of Section 23, subdivision A of 
the Bankruptcy Act. 

7. In failing to hold that the plaintiff had a plaip, adequate 
and complete remedy at law. 

8. In failing to hold that the plaintiff’s evidence did not 
make out a prima facie case. 

9. In other respects apparent of record. 

HUBERT G. KiNG, 
Attorney for Defendant . 

Memorandum. 

i 

i 

March 17, 1933.—Statement of Evidence signed. 

Designation of Record. 

Filed March 2, 1933. 

*#**### 

The defendant, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, hereby re¬ 
quests the Clerk of the Supreme Court of the district of 
Columbia to prepare a transcript of the record including 
therein the following papers and proceedings, namely: 

1. The plaintiff’s bill of complaint and exhibit thereto 
appended. 

2. The defendant’s answer. j 

3. The court’s findings of fact and decree. 

4. The defendant’s petition for a rehearing, arjd rule to 
show cause. 

5. The court’s order denying the defendant’s peti¬ 
tion for a rehearing. 


24 
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6. Assignment of errors. 

7. Memoranda of the notation of an appeal; the fixing 
of the appeal bond at $100.00 or $50.00 cash in lieu thereof, 
and the deposit by defendant’s attorney of $50.00 cash in 
lieu of the appeal bond. 

8. Statement of evidence. 

9. A copv of this designation. 

HUBERT G. KING, 
Attorney for Defendant. 

Service of a copy of the foregoing designation is hereby 
acknowledged this 2nd dav of March, 1933. 

SIMON HIRSHMAN, 

By H. G. KING, 

Attorney for Plaintiff. 

i 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 24, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 52293 in Equity, wherein Max H. Aron¬ 
son, Trustee in Bankruptcy of Edward M. Harding, Bank¬ 
rupt, is Plaintiff and Helen W. Harding is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of May, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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26 In the Supreme Court of the District of 

Holding an Equity Court. 

Equity. No. 52293. 


Columbia, 


Max H. Aronson, Trustee in Bankruptcy of EJdward M. 

Harding, Bankrupt, Plaintiff, 

vs. I 

; 

Helen W. Harding, Defendant. j 
Statement of Evidence. 

At the hearing of the above entitled cause on Fjriday, De¬ 
cember 2, 1932, and Monday, December 5, 1932, before Mr. 
Justice Gordon, the following proceedings were; had, evi¬ 
dence offered and given, rulings made by the court, and 
exceptions taken by the plaintiff and noted by the court: 

Thereupon, to maintain the issues on his p^rt joined, 
plaintiff called Mr. Curcio of the Curcio Company, Inc., of 
New York City who testified in substance, that| in April, 
1929, Edward M. Harding, husband of the defendant, pur¬ 
chased from the Curcio Company, Inc., of New York City 
certain household furniture of the value of $5750.00, fully 
described and itemized in the findings of fact and decree 
passed herein, on account of which the said Edward M. 
Harding paid the sum of $1000.00 upon delivery jjmd there- 

leaving a 
I. Harding 


after paid several sums totaling $3500.00 in cash, 
balance due of $2217.00, for which said Edward M 
made and executed a promissory note to the order of said 
Curcio Company in the sum of $2217.00; that he did not 
know what the said Edward M. Harding did with said furni¬ 


ture after the same was delivered to him; that the 
was not paid at maturity and the Curcio Company 
stituted proceedings thereon against Edward M. 


said note 
, Inc., in- 
Harding 


in the Supreme Court of the District of Columbia on the 
27th day of January, 1930, Law Cause No. 77,63Q, and ob¬ 
tained judgment therein by default, upon which 4xecution, 
through his attorney, was subsequently issued. 

Thereupon Mr. Simon Hirshman, attorney for jhe plain¬ 
tiff, stated in open court that the plaintiff was ifmable to 


i 



HELEN W. HARDING VS. MAX H. ARONSON, TR. 


22 

offer any evidence except as to the aforementioned furniture 
purchased from the Curcio Company, Inc., and had no evi¬ 
dence to otfer with respect to the other furniture 
27 described in Exhibit A appended to the bill of com¬ 
plaint. 

Thereupon Mr. Roger O’Donnell, member of the Bar of 
the District of Columbia, testified that he was attorney for 
Curcio Company, Inc.; that he was not present when the 
United Statesi Marshal made the levy on the furniture on 
March 25, 1930, in Law Xo. 77,630; that on March 27, 1930, 
Edward M. Harding and his attorney, William J. Hughes, 
Jr., came to his (O'Donnell's) office; that Mr. Hughes 
handed Mr. O'Donnell his letter dated March 27, 1930, and 
he and Mr. Harding tendered a chattel deed of trust from 
Mr. Harding and covering the furniture described and item¬ 
ized in the findings of fact and decree passed herein; that 
at that time nothing was said about the defendant’s owner¬ 
ship of said furniture; that the first time Edward M. Hard¬ 
ing claimed the furniture belonged to the defendant was at 
the first meeting of his creditors in his bankruptcy proceed¬ 
ing; that no claim was made on behalf of Mrs. Harding; that 
he, Mr. O’Donpell, withdrew the watchman from Mr. Hard¬ 
ing’s residence when Mr. Harding went into bankruptcy. 

Thereupon Mr. Thomas W. O’Brien, a member of the 
Bar of the District of Columbia and an associate of Roger 
O'Donnell, attorney for Curcio Company, Inc., testified that 
he accompanied the United States Marshal at the time he 
made the levy in Law Xo. 77,630; that he went into the 
house; that no claim was made that the furniture belonged 
to the defendant, Mrs. Harding; that he does not know Mrs. 
Harding and does not know if she was present. 

Thereupon the plaintiff, Max H. Aronson, Trustee, testi¬ 
fied that he is a member of the Bar of the District of Colum¬ 
bia and trustee in bankruptcy of Edward M. Harding, Xo. 
2317; that there were and are no assets in said bankruptcy 
cause to pay creditors; that the records show liabilities of 
$43,778.53 and no assets. 

Thereupon the petition of Edward M. Harding, Bankrupt, 
and schedules of his assets and liabilities in Bankruptcy No. 
2317, were offered and received in evidence; also the letter 
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granted for 


of March 27, 1930, referred to by Mr. Rogej* O’Connell, 
which is hereto appended as Exhibit A. j 
28 Thereupon Simon Hirshman, counsel for plaintiff, 
stated in open court that the defendant admitted in 
her answer that the goods were in her possession. There¬ 
upon the court stated that a decree would be 
the plaintiff. 

Thereafter, on December 8, 1932, the court Isigned find¬ 
ings of fact and a decree, both of which are included in the 
transcript of record. Thereafter, on Friday, December 30, 
1932, the defendant filed a petition for a rehearing, which 
is also included in the transcript of record. Th 
ing the defendant’s petition for a rehearing, 
the — day of January, 1933, the court signed an 
is also included in the transcript of record. 

Thereupon counsel for the defendant, in open j?ourt, noted 
an exception to the said decree dated December 1932, and 
the said order dated January —, 1933, and an appeal there¬ 
from to the Court of Appeals of the District ot Columbia, 
which appeal was perfected on the — day of —I—, 1933. 


ereafter, on 
vhich order 
order deny- 


■ » ■ f \ / 

Be it further remembered that the foregoing cbntains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to havejbeen taken 
bv the attornev for the defendant were so takefi and were 
. duly allowed and noted by the court, and in order that each 
and every thereof may be preserved and madd of record 
this statement of evidence is duly stated, approved and 
signed, and ordered to be made of record in the above- 
entitled cause this 17th day of March, 1933. 

By the Court: 

PEYTON GORDON, 

I Justice. 

29 Exhibit A. 

March £7, 1930. 

Re: Curcio v. Harding. 

Roger O’Donnell, Esquire, 

Westorv Building, 

Washington, D. C. 

Dear Mr. O’Donnell: 

I enclose herewith Chattel Deed of Trust to be tnade part 
of the following stipulation between counsel in pie above 
matter: 
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1. Curcio is to leave the property in Mr. Harding’s pos¬ 
session. 

2. On April 15th, 1930, Mr. Harding is to pay Curcio 
$500.00; bi-monthly payments pro rata of the balance are to 
be made until the entire balance is taken care of in ninetv 
(90) days from April 15th. 

3. If Mr. Harding falls down in any of the above obli- 
gations you are to have, of course, your ordinary remedy 
at law or bv means of the enclosed Chattel Deed of Trust. 

4. When total payment has been made by Mr. Harding 
the attached Chattel Deed of Trust is to be cancelled and 
the judgment released. 

5. Mr. Harding is not to be disturbed in the possession 
of these chattels as long as he lives up to this agreement. 

6. Curcio will, of course, dismiss the present execution 
upon the acceptance of this agreement. 

Verv trulv vours, 

(S.) I * * WILLIAM J. HUGHES, Jr. 

A JH :hms. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5972. Helen W. Harding, Appellant, vs. Max H. Aron¬ 
son, Trustee in Bankruptcy, &c. Court of Appeals, District 
of Columbia. Filed Jun. 2,1933. Henry W. Hodges, Clerk. 
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HELEN W. HARDING, Appellant, 


vs. 


MAX H. ARONSON, Trustee in Bankruptcy 
M. Harding, Bankrupt, Appellee. 


of Edward 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is an appeal from a decree of the Supreijie Court of 
the District of Columbia directing the appellanjt to deliver 
certain personal property to the appellee (R., pp. 10-11) 
and from an order denying the appellant’s petition for a 
rehearing (R., pp. 17-18). 

The appellee, Max H. Aronson, Trustee in Bankruptcy 
of Edward M. Harding, Bankrupt, filed a bill alleging that 
in 1929 the bankrupt purchased certain articles 6f furniture 
of the approximate value of $15,000.00, paid part in cash, 
but never paid the balance, and went into voluntary bank¬ 
ruptcy, and the sellers filed their claims in the bankruptcy 
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court; that the furniture was in the possession and custody 
of the appellant, who he alleged claimed ownership of the 
same by reason of having received the furniture from the 
bankrupt, although she made no claim to the property un¬ 
til the first meeting of the creditors in the bankruptcy pro¬ 
ceeding, and the bankrupt, Edward M. Harding, exercised 
apparent acts of ownership over the furniture in that he 
proposed to give a chattel deed of trust covering said fur¬ 
niture to one of the sellers, who had obtained a judgment, 
against him and executed on the furniture; and further 
alleged that the bankrupt received no consideration for the 
transfer of the furniture to the appellant and that the 
transfer, “if the same took place, ?? was made for the pur¬ 
pose of hindering, delaying, and defrauding creditors of 
the bankrupt. The bill prayed discovery as to when the 
appellant came into possession of the furniture and as to 
the consideration therefor; for an order restraining the 
appellant from disposing of the furniture pending the 
cause, and for an order directing the appellant to deliver 
the furniture to the appellee in the event it was found that 
no consideration was paid by the appellant and/or it was 
found that the transfer was made for the purpose of hin¬ 
dering, delaying, and defrauding creditors of the bank¬ 
rupt (R., pp. 1-3). 

Appellant filed an answer denying substantially all of 
the allegations of the hill and alleging that a part of the 
furniture had been in her familv for vears and she had re- 

i * » 

ceived it from her father's estate, and that the articles pur¬ 
chased by her husband, the bankrupt, had been given to her 
in good faith immediately after he purchased them, at 
which time he was solvent and enjoyed good credit (R., 

pp. 6-8). 

Appellant was not present in person or represented by 
counsel at the hearing of the case because of circumstances 
fully appearing in the record (R., pp. 11-12). 
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The appellee’s evidence showed that only some of the 
articles of the furniture claimed had been purchased by the 
bankrupt in 1929. The decree relates only to these articles 
of furniture, which the court found, as affirmatively ap¬ 
pears in the decree, “was the property of Edward M. Hard¬ 
ing at the time of the tiling of the voluntary| petition in 
bankruptcy by Edward M. Harding” (R., p. 10). 

There was no evidence and no finding bv the court of a 
transfer from Edward M. Harding to the appellant or that 
Edward M. Harding* was insolvent or heavitv indebted 
when such transfer, if any, took place; and there was no 
finding that the transfer, if any, was made to hinder, delay, 
and defraud creditors of Edward M. Harding (R., pp. 8-11 
and 21-23). J 

The decree did not purport to set aside or declare void 
any transfer of the furniture but merely directed the ap¬ 
pellant. to forthwith deliver certain articles of the furniture 
to the appellee (R., pp. 10-11). 

Appellant filed a petition for a rehearing, sotting forth 
the evidence substantially as it appears in the statement of 
evidence, and prayed for a rehearing on the grounds now 
relied upon by the appellant, all of which related to defects 
appearing on the face of the court 's finding and decree and 
were brought to the lower court’s attention in the petition 
for a rehearing (R., pp. 11-16 and 21-24). 


Questions Involved. 


1. Did the appellee have a plain, adequate aijd complete 

remedv at law! 

* 

2. Did the appellant waive her right to attacl 
diction of the court on the ground that the plai 
plain, adequate and complete remedy at law by 
to the merits! 


p the juris- 
ntiff had a 


answering 


2g 
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Assignment of Errors. 

The Court erred: 

1. In passing the decree dated December 8, 1932. 

2. In denying the defendant’s petition for a rehearing. 

3. In failing to hold that equity was without jurisdiction 
to pass said decree in the absence of a finding of a transfer 
of the furniture from Edward M. Harding to the defend¬ 
ant Helen W. Harding and in the absence of a finding that 
Edward M. Harding was insolvent or heavily indebted at 
the time of making such transfer, and in the absence of a 
finding that such transfer was made to hinder, delay, and 
defraud his creditors. 

4. In failing to hold that equity was without jurisdiction 
to pass said decree in view of the Court’s finding that the 
furniture described in said decree was the property of 
Edward M. Harding at the time of the filing of his volun¬ 
tary petition in bankruptcy. 

5. In failing fo hold that equity was without jurisdiction 
to decree delivery of specific chattels in view of the provi¬ 
sions of Title 24, Chapter 16, of the new Code of Laws for 
the District of Columbia; old Code, Section 1549, et seq. 

6. In failing to hold that equity was without jurisdiction 
to pass said decree in view of Section 23, subdivision A of 
the Bankruptcy Act. 

7. In failing to hold that the plaintiff had a plain, ade¬ 
quate and complete remedy at law. 

8. In failing to hold that the plaintiff’s evidence did not 
make out a prima facie case. 

9. In other respects apparent of record. 


ARGUMENT. 

The two questions involved are herein discussed as one 
for the reason that if the court was without jurisdiction, it 
necessarily follows that the appellant did not waive her 
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right to attack the court’s jurisdiction at any ^tage of the 
proceedings, as the cases hereinafter cited show. 

The question of the court ’s jurisdiction is no different by 
reason of the fact that the suit was by the appellee as trus¬ 
tee in bankruptcy, and is the same as though the bankruptcy 
proceedings had not been instituted and this sujit had been 
between Edward M. Harding and the appellant.j 

Section 23, subdivision A of the Bankruptcy Act, 
provides: 

“a. The United States district courts jshall have 
jurisdiction of all controversies at law and iji equity, as 
distinguished from proceedings in bankruptcy, between 
trustees as such and adverse claimants concerning the 
property acquired or claimed by the trustees, in the 
same manner and to the same extent onlv as though 
bankruptcy proceedings had not been instituted and 
such controversies had been between the bankrupts and 
such adverse claimants.” 

The decree (R., p. 10) specifically states that the furni¬ 
ture therein described “was the property of Edward M. 
Harding at the time of the filing of the voluntary petition 
in bankruptcy by Edward M. Harding.” Upon this situa¬ 
tion of fact, it is apparent that a writ of replevin would have 
been adequate and complete to preserve the rights of the 
trustee in bankruptcy. Inasmuch as, according to the 
court 's findings and also because of the lack of proper alle¬ 
gations in the bill to that end, there was nothing before the 
court to indicate that the property belonged to anyone 
other than the bankrupt, Edward M. Harding, and an action 
in replevin under Code Sections 1549, et seq directed 
against him, or against anyone in possesion of the property, 
would have been amply sufficient to protect whatever rights 
the trustee in bankruptcy had in the premises. 

In the case of Dante v. Hutchins, 49 App. D. C., page 348, 
Mr. Justice Van Orsdel stated as follows, at page 349: 
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“Appellant, plaintiff below, as collector of the es¬ 
tate of Stilson Hutchins, deceased, tiled a bill in equity 
in the Supreme Court of the District of Columbia to 
obtain front defendant, Rose Keeling Hutchins, widow 
of Stilson Hutchins, specific delivery of certain paint¬ 
ings and pictures alleged to be rare works of art and 
of great value. * * * Plaintiff prays for discovery 

of the grounds of defendant’s alleged ownership, and 
for an injunction or the appointment of a receiver 
pendente lite to safeguard the property, etc. * 


Further quoting: 

“The case turns upon a question of jurisdiction. It 
is insisted that equity will decree delivery of rare 
works of art, and therefore it was error to dismiss the 
bill. Unquestionably equity will decree in specie works 
of art, curiosities, antiquities, heirlooms, etc., which 
are incapable of duplication, or things for which the 
owner has a personal attachment. But the party thus 
invoking equitable relief must be able to show that his 
loss could not be adequately compensated in damages. 

Xor is it important that plaintiff in an action 

in replevin would be required to give bond. 

But it is urged that equity has jurisdiction in this case 

to obtain discovery. This contention is without merit, 

since the bill avers that defendant claims title to the 

art collection by gift from her husband. Her position 

is made clear bv the averments of the bill. Discoverv 

» •> 

cannot be employed merely for the purpose of ascer¬ 
taining the strength or weakness of the adversary’s 
title. 


“ ‘A bill of discoverv cannot be used merelv for the 

» * 

purpose of enabling the plaintiff in such a bill to pry 
into the case of his adversary to learn its strength 
or weakness. A discovery sought upon suspicion, sur¬ 
mise. or vague guesses, is called a “fishing bill,” and 
will be dismissed. * * *’ 

“Xor is there merit in plaintiff’s remaining conten¬ 
tion that a writ of replevin could not be executed in 



this case. The bill contains no averment 


or declaration that the officer would be prevented from 


of a threat 


executing the writ. 


# > ? 


In the case of Palmer u. Fleming, 1 App. D. G 


was a suit for an accounting, Mr. Justice Morris, delivering 
the opinion of the court, stated, at page 533, as 


. 528, which 


i i * 


follows: 


But consent cannot give jurisdiction, and 
the allegation of fraud and collusion in the bill, un¬ 
sustained by proof, cannot give jurisdiction; and the 
maxim, invoked by the appellant, that when equity has 
acquired jurisdiction of a cause upon equitable grounds, 
it will proceed to administer complete relief, even 
though the relief would be such as would properly come 
from a court of common law, is not applicable to this 
case. A court of equity does not acquire jurisdiction 
by the allegation of an equitable ground of I relief in a 
bill of complaint. If it did, it would be in the power of 
any complainant to close permanently the poors of all 
the courts of common law. It would not rcjquirc even 
as much as the consent of parties to give jurisdiction. 
Allegations and proof both are required fof that pur¬ 
pose. and when the proof fails , the jurisdiction fails. 
(Italics supplied.) 


\, page 81, 
the court, 


i 

Also in the case of Hess v. Horton, 2 App. I). ( 

Mr. Justice Shepard, delivering the opinion of 
states, at page 85, as follows: 

“* * * It is a settled principle of equity juris¬ 

prudence that courts thereof have no jurisdiction to 
grant relief where a plain and adequate remedy can 
be had at law. This rule is necessarily mbst closely 
adhered to in. all of the United States courts. It is 
declared in the Judiciary Act in strict acjcord with 
those provisions of the Constitution wliiebj establish 


the distinction between law and equity, anc 
the right of trial by jury in all cases at law 


preserve 
where the 


value in controversy shall exceed twenty dollars. 


* 


“For aught that appears in this bill, defenj 


dant Hor- 
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ton may have property subject to execution in the 
State of New York, where he resides, more than suffi¬ 
cient to satisfy complainant’s demand. * * 

(Italics supplied.) 

Further at page 86: 

“Again, no reason appears why, if the allegations 
of the bill be true, complainant could not have com¬ 
menced his action at law, and sued out a writ of at¬ 
tachment against the nonresident defendant. 

The conveyance by Horton to his wife passed a com¬ 
plete title to her, as against him, whether made in good 
faith or in bad. If made for the purpose of defraud¬ 
ing creditors, neither Mrs. Horton nor Duvall can be 
held as trustees for their benefit, because as to them 
the convevance is void.” 


In the case of Kane v. Luckman, 131 Fed. Rep. 609, at 
page 618, Mr. Justice Reed, District Judge, states as fol¬ 
lows : 

“The Revised Statutes of the United States provide: 

“ ‘Sec. 723. Suits in equity shall not be sustained 
in anv of the courts of the United States, in anv case 
where a plain, adequate and complete remedy may be 
had at law.’ (U. S. Comp. St. 1901, p. 583.) 


“In NeWj York Guarantv Co. v. Memphis Water Co., 
107 U. S. 214, 2 Sup. Ct. 286, 27 L. Ed. 484, it is said: 


“ ‘This enactment certainly means something, and, 
if onlv declarators' of what was alwavs the law, it must 
at least have been enacted to emphasize the rule and 
impress it upon the attention of the courts.’ 


“In Root v. Ry. Co., 105 U. S. 189, 26 L. Ed. 975, the 
grounds upon which courts of equity will entertain 
suits and afford relief are clearlv stated. At page 
212, * * ,* it is said: 

“ ‘The result of the argument is that whenever a 
court of law is competent to take cognizance of a right, 
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and has power to proceed to a judgment which affords 
a plain, adequate, and complete remedy, without the 
aid of a court of equity, the plaintiff must proceed at 
law, because the defendant has a constitutional right 
to a trial by jury.’ j 

“To the same effect is Hipp v. Babiij, 15 L. Ed. 
633. * * *” 

“* # * And when it appears in the particular 

case that the remedy at law is complete and in its 
ordinary course will afford a full compensation by way 
of damages, the plaintiff will be limited to his legal 
remedy. Especially is this true in the federal courts 
under Section 723, Revised Statutes, above. 

“It is urged that this objection shoulc| have been 
raised by demurrer or in some way before answering, 
and that it is too late to do so upon final hearing. In 
the courts of the United States, this objection is re¬ 
garded as jurisdictional, and to be enforced by the 
court upon its own motion, though not rajsed by the 
pleadings or suggested by counsel (Italics supplied.) 

Further, in the case of Marthinson v. King et ad., 150 
Fed. Rep., page 48, Shelby, Circuit Judge, At page 54, 
states as follows: 

“It is often said that, unless the objection that the 
plaintiff has a perfect remedy at law is raised as a 
preliminary question, it will be regarded j as waived. 
But the defense of good remedy at law is bne of sub- 
stance in the national courts, and one affecting the 
jurisdiction of the court in equity, and which may, 
therefore, be raised at any stage of the proceedings, 
or, in a case like this, the court may raise it} 
volition. * * 


* 7 7 


of its own 


See also 21 C. J., Sec. 6 at page 27, Section }16 at page 
41, Section 149 and Note S2 at page 168. 

All the points now relied upon by the appellant were 
brought to the lower court’s attention in the yietition for 
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rehearing. These objections were timely raised in the 

lower court and may properly be considered on this appeal, 

because thev relate to the finding and decree and neces- 

sarilv could not have been raised until the entry thereof. 
• % 

But even though these objections had never been brought 
to the lower court's attention, they could properly be con¬ 
sidered on this appeal, because the errors are apparent on 
the face of the decree. 

Tn Welch r. Lynch, 30 App. I). 0. 13*2, 137, this court 
said: 


“* * * The objection by the defendants to this 

substitution of plaintiffs was specific enough, we think; 
but it is unnecessary to discuss the point, as the error 
is apparent on the face of the record, and of a nature 
to compel notice. Macker r. Thomas, 7 Wheat. 530, 
532, 5 L. Ed. 515, 516.'’ 


In Macker r. Thomas, supra, the Supreme Court said: 

‘‘It is objected, in the last place, that if the plaintiffs 
had a right: to prosecute this writ of error, they never¬ 
theless cannot assign for error the order of the court 

c 1 

reviving the suit, because thev failed in that court 
to appear and except to the opinion of the court in re¬ 
lation to the order. But an exception to the opinion 
of the court is onlv necessary when the alleged error 
could not otherwise appear upon the record. 

For a general discussion, see 3 C. J. 740 and 744. 

It has been hield that a question whether the decision of 
the court is supported by its findings may be raised for the 
first time on appeal. Guaranty Trust Co. r. Koehler, 105 
Fed. 660; Webb r. Republic Nat. Bank, 146 Fed. 717; 
Ilooven, etc., Co., r. Featherstone, 111 Fed. 81. 

In Guaranty Trust Co. v. Koehler, supra. Circuit Judge 
Sanborn said: 


* ■ *j Xo objection or exception is required to 

present to an appellate court the legal issue whether 
or not a special finding of facts made by the court upon 
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the trial of an action at law warrants the 
because, like the question whether or not 
sustains the judgment upon it, this is an isjsue of law 
which arises upon the face of the record. Webb v. Xa- 


judgment, 
a verdict 


tional Bank of Republic, 146 Fed. 717, 719, 
143, 145, and cases there cited.” 

Conclusion. 


7 7 C. C. A. 


It is respectfully submitted that the decree should be re¬ 
versed. 


Respectfully submitted, 


Hubert G. KingI 
Arthur J. Hill 


Attorneys for Appellant. 
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Max H. Aronson, Trustee in Bankruptcy of 
Edward M. Harding, Bankrupt, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


This was a bill in equity filed below by appellee, as 
Trustee in Bankruptcy, seeking to recover personal 
property alleged to have been transferred by a hus¬ 
band (the bankrupt) to his wife, in defraud of cred¬ 
itors. 

The bill alleged, and the evidence tended to prove 
that in April, 1930, one Edward M. Harding filed a 
voluntary petition in bankruptcy, showing liabilities 
of $43,778.53, with no assets. That prior to said time, 
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namely, in April, 1929, the bankrupt purchased of 
Curcio Company, Inc., household furniture of the 
value of $5,750.00, on which he paid $3,500.00 in cash, 
and gave a promissory note for the balance, namely, 
$2,217.00, which was not paid at maturity, and a judg¬ 
ment obtained thereon. That an attachment was at¬ 
tempted to be levied on this household furniture on 
said judgment, but never carried through, and subse¬ 
quently the judgment debtor filed a voluntary petition 
in bankruptcy. At the first meeting of creditors, it 
developed that this household furniture had thereto¬ 
fore been transferred by the bankrupt to his wife, and 
the answer of the wife in this proceeding admits that 
this household furniture had been given her by her hus¬ 
band immediately after their purchase and receipt, 
but “over four months before the time of the filing of 
the petition in bankruptcy”. (Transcript p. 7) The 
evidence offered by the trustee in bankruptcy was 
necessarilv circumscribed bv reason of the absence of 


husband and the wife from the hearing, and consisted 
principally of the bankruptcy schedules, the testimony 
of the trustee in bankruptcy, and of the attorneys con¬ 
nected with the debt action seeking to recover the bal¬ 
ance due on the household furniture. Whereupon the 
court entered a decree directing the wife to deliver to 
the Trustee in bankruptcy the aforementioned prop¬ 
erty. 

While the attorney for appellant in his assignment 
of error lists nine alleged errors, he confines himself 
in his brief to two, namely, (1) Did the appellee have 
a plain, adequate and complete remedy at law, and (2) 
did the appellant waive her right to attack the juris¬ 
diction of the court on the ground that the plaintiff 
had a complete remedy at law by answering to the 


♦> 

«> 


merits. Hence, counsel for appellee will confinje him¬ 
self to these points. 

(1) Did the appellee have a plan, adequate anjl com¬ 
plete remedy at law ? 

It is respectfully submitted that this is a proceeding 
by a trustee in bankruptcy to recover assets alleged 
to have been fraudulentlv conveyed bv the bankrupt 
in defraud of his creditors. The authority of a trus¬ 
tee to proceed to recover such property is contained 
in Section 70e of the Bankruptcy Act, and is ^s fol¬ 
lows : 

44 The trustee mav avoid anv transfer bv the 
bankrupt of his property which any creditor of 
such bankrupt might have avoided, and may re¬ 
cover the property so transferred or its lvalue, 
from the person to whom it was transferred un¬ 
less he was a bona fide holder for value prior to 
the date of the adjudication. Such property may 
be recovered or its value collected from whoever 
may have received it, except a bona tide holder 
for value. For the purpose of such recovery any 
court of bankruptcy as hereinbefore define! and 
any State court which would have had jurisdic¬ 
tion if bankruptcy had not intervened, shall have 
concurrent jurisdiction.' ’ 

It will be seen from the above, that suits by a Trustee 
under Section 70e are in the nature of judgment cred¬ 
itor’s bills, which have been held to be within the ex¬ 
clusive jurisdiction of Equity Courts from time imme¬ 
morial. 

All the text authorities on Bankruptcy are unani¬ 
mous in their declarations that a Trustee in Bank¬ 
ruptcy seeking to recover property fraudulently con¬ 
veyed by the bankrupt, may proceed in equity for its 
recovery. 
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Thus, in Brandenburg on Bankruptcy, 

Par. 1127, the author states: 

*‘A Trustee seeking to set aside and annul a • 
transfer of property previously made by the bank¬ 
rupt, alleged to have been fraudulent under the 
bankruptcy laws, and as against creditors, may 
appropriately proceed by a bill in equity and will 
not be required to first seek his remedy at laic.” 
(Italics supplied) 

In Collier on Bankruptcy, 13th Edition, p. 1567, the 
Author,has this to say on the point in issue: 

“A plenary suit is necessary to set aside a 
fraudulent conveyance and to subject the prop- 
ertv to the administration of the court of bank- 

w 

ruptcy where the property is not in the possession 
or control of the court or of the bankrupt or any 
one representing him at the time the petition was 
tiled, and was not in the court’s custody at the 
time of the commencement of the controversy, 
but in the actual possession of a third person 
under an adverse claim of ownership. To estab¬ 
lish a liabilitv under Subsection e, actual fraud 
must be shown, and suits under that subsection 
are .peculiarly with in the cognizance of and should 
be entertained by the Equity Court especially 
where the relief sought is the avoidance of a fraud¬ 
ulent conveyance, but where the trustee seeks 
merely to recover the value of the property with¬ 
out other relief an action at law gives an adequate 
remedy.” (Italics supplied) 

In Blgck on Bankruptcy, 2nd Edition, p.the 

author states: 

“A suit by a trustee in bankruptcy to set aside 
an alleged fraudulent conveyance by the bankrupt 

mav be maintained either in the court of bank- 

•> 
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riiptcv or in any State court which would have 
had jurisdiction of a similar action by thej cred¬ 
itor; for this purpose the jurisdiction of the two 
courts is concurrent. The suit being in the nature 
of a creditor's bill, the trustee mag proceed bg a 
bill in equitg, notwithstanding there mag be a 



cuit, in the case of Schainman vs. AY. E. Dean, Trus¬ 
tee in Bankruptcy, 24 Fed. (2d) 475, held that Equity 
was the proper forum for a trustee in bankrupjcy to 
institute proceedings to recover property fraudulently 
conveved, saving*: 

“The present action was brought by a trustee in 
bankruptcy of the vendor, against one Schainman, 
the purchaser, to recover the value of certain 
goods transferred by the bankrupt prior to the 
adjudication, without complying with the require¬ 
ments of the foregoing statute. The action was 
tried by the court below without a jury, and the 
trustee recovered judgment for approximately, 
$4,000. That judgment is now before us for re¬ 
view. It is first contended that the court below 
was without jurisdiction for the reason that the 
action was brought to recover damages, an|l not 
to recover the property transferred or its ^alue. 
This contention can not be sustained. Sectio|n 70e 
of the Bankruptcy Act provides that the trustee 
may avoid any transfer by the bankrupt o|f Ins 
property which any creditor of such bankrupt 
might have avoided, and may recover the prop¬ 
erty so transferred, or its value. From the person 
to whom transferred. Under this section it is op¬ 
tional with the trustee whether he shall proceed 
at law or in equitg , and whether he shall pursue*, 
the goods or sue for their value, or for their con¬ 
version (Italics supplied.) 
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The court then quotes with approval the passage from 
Brandenburg on Bankruptcy, Section 1127, set forth 
on page 4 of this brief. 

The U. S. Circuit Court of Appeals, 5th Circuit, in 
the case of J. L. Walker vs. AY. AY. AYilkinson, Trus¬ 
tee, 3 Fed. (2nd) 867, held that a bill in equity was 
maintainable by a trustee in bankruptcy to recover as¬ 
sets of a bankrupt alleged to have been fraudulently 
or preferentially transferred, saying: 

‘‘the legal title to the bankrupt’s assets stood in 
the name of the appellant, averments of the bill 
showing that the appellant held these assets in 
trust for the bankrupt with the result that the 
bankrupt’s asserted right was an equitable one, 
a bill in equity for the enforcement of that as¬ 
serted right was maintainable.” 

In addition to the above, it is respectfully urged 
that the admitted transfer of said property by the 
bankrupt to his wife, was void under Section 1151 
of the Code of Laws for the District of Columbia, 
which provides: 

“Provided that no acquisition of property 
passing to the wife from the husband after cover¬ 
ture shall be valid if the same has been made or 
granted to her in prejudice of the rights of sub¬ 
sisting creditors.” 

In view of the above, it is respectfully urged that 
plaintiff as trustee in Bankruptcy was in the proper 
fornium in the Equity Court by his bill to set aside a 
transfer of property made by a bankrupt to his wife 
prior to the adjudication, and in fraud of creditors, 
and prejudicial to the rights of subsisting creditors. 



Assuming for the argument, that the appellee Jiad a 
plain, adequate and complete remedy at law, the next 
question raised is “did the appellant waive her right 
to attack the jurisdiction of the court on this ground 
by answering to the merits, and in this connection it 
is respectfully urged that appellant did waive her 
right to object to the jurisdiction of Equity b^' an¬ 
swering to the merits of the cause, and cannot now 
complain. 

In the case of Keynes vs. Dumont, 130 U. S. 354, the 
Supreme Court of the United States had under con¬ 
sideration the question whether a defendant could 
waive his right to object to an equitable consideration 
of a cause of action on the ground that there w 
complete remedy at law, and in affirming the pi 
sition that there could be a waiver, had this to 
quoting from page 394 of the opinion: 
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And in addition to these considerations 


as a 
opo- 
sav, 

we 


think we should not regard with favor the rais¬ 
ing of this objection for the first time at this stage 
of the case. 

“The rule as stated in 1 Daniells Chancery 
Practice 555, 4th American Edition, is that if the 
objection of want of jurisdiction is not taken in 
proper time, namely, before the defendant enters 
into his defense at large, the court having the gen¬ 
eral jurisdiction will exercise it, and in a note on 
page 550 many cases are cited to establish that 
4 if a defendant in a suit in equity answers and 
submits to the jurisdiction of the court , it is too 
late for him to object that the plaintiff has a plan 
and adequate remedy at lan\ This objection should 
be taken at the earliest opportunity. ? * * ■ ” (Ital¬ 
ics supplied) 

“In Wyle vs. Coxe, 15 How. 415, 420, it is st<[ 
‘The Want of jurisdiction if relied on by the 
fend ants should have been alleged by plea or 


swer. 


y * 


# > > 


Sited 

de¬ 

an- 
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In the case of American Mills Co. vs. American 
Surety Company, 260 U. S. 360, the Supreme Court 
again stated that a defendant may waive his objection 
to the jurisdiction of an equity court by answering the 
bill without raising such objection or pleading to its 
merits. 


kk It is conceded by the respondent that its bill 
in equity in the District Court should have been 
dismissed because it had an adequate remedy at 
law. (Citing decisions) Respondent therefore 
relies solelv on the waiver of this defect bv the 
Mills Company in doing what it did in the District 
Court. A defendant in a bill in equity way waive 
such defect. (Citing authorities) Did petitioner 
waive it? It made the objection seasonably, both 

bv answer and bv motion to dismiss. The motions 

• • 

were denied without prejudice to their renewal 
when the case should come on for hearing before 
the trial court. The defendant instead of renew¬ 
ing its motion to dismiss, or insisting on the suf¬ 
ficiency of the first defense of its answer, intro¬ 
duced proof of its right to an affirmative judg¬ 
ment for the full amount of the guaranty. * * * 


This certainlv constitutes a waiver. * * ‘ bv its 
affirmative action it waived its previous objection 
to the equitable jurisdiction and also its right of 
trial by jury. 




The Supremo Court of the United States in recent 
case of Schoenthal vs. Irving Trust Co., Trustee in 
Bankruptcy, 77 Law Ed. 72, held that an objection to 
equitable jurisdiction may be waived. In this case, 
the defendant objected to the equity court taking juris¬ 
diction of the cause of action, both by its answer and 
by its subsequent conduct, and the Supreme Court, in 
reversing the lower court, stated: 



“Undoubtedly, they might have icaived that 
right . * * * But the record discloses no act of theirs 
at all inconsistent with their denial by answer of 
the assertion in the bill that plaintiff had no! rem¬ 
edy at law or to surest that tliev were willing 
that the case should be tried in equity.” 

In view of the above, it is respectfully urged, that a 
defendant in an equitable proceeding may, by failing 
to seasonably object, waive his or her right to subse¬ 
quently oppose an equitable proceeding on the ground 
that petitioner has an adequate and complete refnedy 
at law. 

CONCLUSIONS. 

It is respectfully urged that the averments of the 
bill of complaint and the evidence adduced on behalf 
of the complainant below, circumscribed as it neces¬ 
sarily was, made out a prima facie case of a trans¬ 
fer of property by a bankrupt to his wife, in f|aud 
and to the prejudice of the rights of subsisting cred¬ 
itors. Here is a case of a bankrupt, listing liabil¬ 
ities of $43,778.53, in 1930, and no assets, in his vol¬ 
untary petition in bankruptcy, transferring household 
furniture of the value of $5,750.00 to his wife some 
seven or eight months prior to his bankruptcy, and no 
testimony offered on his part or his wife’s part, as to 
the consideration, the bona tides of the transfer or the 
solvency or insolvency of the husband at the time of the 
transfer of all of his assets, in view of which fact^, it 
is urged that the lower court was justified in making 
the finding of fact and decree that it did, that equity 
and justice will be subserved by affirming the lower 
court’s decree. 

I 

Simon Hirshman, 

Attorney for Appellee. 


